BEFORE THE FLORIDA JUDICIAL QUALIFICATIONS COMMISSION

INQUIRY CONCERNING A JUDGE
No. 04-239

CASE NO. SC05-851

JUDGE RICHARD H. ALBRITTON, JR.
/

MOTION TO COMPEL

COMES NOW, the Honorable Richard H. Albritton, Jr., by and through his
undersigned counsel and hereby files this Motion to Compel requesting the
Hearing Panel to order Special Counsel to produce the witness interviews
conducted by the Judicial Qualifications Commissioﬁ and in suppoﬁ, sets forth the
following facts and argument. |

FACTS

1. Respondent filed his Demand for Rule 12(b) Materials on July 28,
2005. (See Demand for Rule 12(b) Materials, attached as Exhibit A).

2. Special Counsel filed its Response to Demand for Rule 12(b)
Materials on August 19, 2005, and forwarded transcripts of testimony given by
Judge Albritton dated February 11, 2005 and July 27, 2001, as well as transcripts
of testimony given by Shayma Salmon, Melissa Bowers, Sandra Childers, Sandra

Atkins, Peggy Roell, Tara Melton, Richard Dale Ogburn, and John A. Williams



dated July 27, 2001. Only Tara Melton, Peggy Roell and John Williams are listed
in the JQC’s witness list of twenty-four witnesses. (See Response to Demand for
Rule 12(b) Materials, attached as Exhibit B).

3. On September 20, 2005, the undersigned counsel wrote to Special
Counsel and requested the witness’ statements of the remaining twenty-one
witnesses that are expected to offer testimony on behalf of the JQC at the Formal
Hearing. (Sgg letter dated September 20, 2005 from Scott K. Tozian, Esquire, to
David T. Knight, Esquire, attached as Exhibit C).

| 4. On September 21, 2005, Special Counsel, David T. Knight, Esquire,
responded to the request for witness statements and indicated that he was in
possession of summaries of interviews taken by an investigator hired by the JQC,
but claimed the documents were privileged and refused to produce them. (See
letter dated September 21, 2005 from David T. Knight, Esquire, to Scott K. Tozian,
Esquire, attached as Exhibit D). |

5. After several good faith, but unsuccessful, attempts to subsequently
request Special Counsel to furnish the statements as required by Rule 12(b),

‘Respondent files this Motion to Compel. (See letters dated SeptemBer 26, 2005

and September 28, 2005, attached as Composite Exhibit E).



ARGUMENT
Judge Albritton’s entitlement to all witness statements used to find probable
- cause is well established. Florida Judicial Qualifications Commission Rule 12(b)
requires Special Counsel to “promptly furnish” the responding judge with “copies
of all written statements and transcripts of testimony” of any witness whom
Special Counsel expects to call at trial. The Florida Supreme Court has held that |

“discovery pursuant to Rule 12(b) allows an accused judge to have full access to

the evidence upon which formal charges are based.” In re Graziano, 696 So. 2d
744,751 (Fla. 1997). In fact, the Graziano Court determined that these liberal
discovery rights justified the continuing confidentiality of the oﬂginal complaint.
Id. at 751-52.

The Florida Supreme Court reiterated Special Counsel’s obligation

enunciated in Graziano under strikingly similar circumstances in the J QC

proceeding against Cynthia A. Holloway, Inquirv Concerning a Judge, Cynthia A.
'Holloway, No. 00-143, Supreme Court Case No. SC00-2226. Specifically, the
Florida SupremeCourt determined that witness statements made to the JQC’s
investigator must be provided to the accused judge if the statements or statement
summaries were used to find probable cause. In Holloway, Special Counsel
refused to turn over summaries of witness statements made to the JQC investigator,

claiming that the summaries were privileged. As a result, Judge Holloway filed a



Motion to Compel with the Hearing Panel which was denied. (See Motibn to
Compel, dated January 31, 2001 and the Hearing Panel’s Order on the Motions for
Protective Order and to Compel, dated Febfuary 20, 2001, attached as Composite
Exhibit F). Thereafter, Judge Holloway filed her Motion to Compel with the
Florida Supreme Court on February 21, 2001. (See Motion to Compel, attached as
Exhibit G). On February 22, 2001, the Supreme Court requested the JQC to file a
response within one working day to the respondent’s Motion to Compel. (See
Order of the Supreme Court, dated February 22, 2061, attached as Exhibit H).

The JQC filed a nine-page response arguing that the witness statements were
“prepared in anticipation of litigation, and were thus protected by the‘ work-product
~ doctrine. In addition, Special Counsel asserted that the witness’ statements to the
JQC’s investigator and the resulting witness statements did not fall within the
purview of Rule 12(b) because they were not “statements” as defined by Florida
Rules of Civil Procedure. (See JQC’s Motion in Opposition, dated February 23,
2001, attached as Exhibit I). The same day the JQC filed its response, the Florida
Supreme Court entered its Order granting Judge Holloway’s Motion to Compel
and ordered the JQC to producevall statements used to determine probable cause.

(See Order dated February 23, 2001, attached as Exhibit J).



Special Counsel now raises the identical objections that were previously
asserted when the JQC refused to disclose the witness summaries in Judge
Holloway’s case. Just as the Florida Supreme Court rejected the J QC’s objections
and ordered the JQC to produce all statements used to determine probable cause,
so too should the Hearing Panel compel Special Counsel to promptly furnish the
witness statements that are being withheld.

Special Counsel should at least have a fundamental understanding of the
basic due process rights afforded to an accused judge. As such, Special Counsel
should acknowledge that an accused judge is entitled to review witness statements

that were used to find probable cause. Moreover, Special Counsel has reviewed

and cqnsidered the Court’s orders in Graziano and Holloway. (See Composite
Exhibit E). However, Special Counsel has steadfastly refused to furnish the
witness statements to Judge Albritton despite its clear responsibility to do so under -
Florida Judicial Qualifications Commission Rule 12(b) and Florida Supreme Court
precedent.

Instead of receiving the witness statements from Special Counsel as a
routine discovery matter, the JQC has forced Judge Albritton to incur attorneys’
fees to enforce its entitlement to review evidence upon which the Investigative
Panel found probable cause. At best, this tactic is unprofessional. At worst, it

demonstrates the J QC’s lack of regard for an accused judge’s rights. It is



respectfully requested that the Hearing Panel issue an order compelling the
disclosure of all witness statements and requiring Special Counsel to reimburse
Judge Albritton for the attorneys’ fees that he has unnecessarily incurred in

enforcing his right to review the evidence which the JQC has already considered in

finding probable cause.

Respectfully submitted,

SSQIDK. TOZIAN, ESQUIRE

Fla. Bar No. 253510

GWENDOLYN H. HINKLE, ESQUIRE
Fla. Bar No. 083062

SMITH, TOZIAN & HINKLE, P.A.

109 North Brush Street

Suite 200

Tampa, Florida 33602

(813)273-0063

Attorneys for Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2™ day of November, 2005, the original
of the foregoing Motion to Compel has been filed via e-file@flcourts.org and
furnished by DHL overnight delivery to:

Honorable Thomas D. Hall
Clerk

Supreme Court of Florida

500 South Duval Street
Tallahassee, Florida 32399-1927



with copies by U. S. Mail to:

Ms. Brooke S. Kennerly

Executive Director

Florida Judicial Qualifications Commission
1110 Thomasville Road

Tallahassee, Florida 32303

Judge James R. Wolf

Chairman, Hearing Panel

Florida Judicial Qualifications Commission
1110 Thomasville Road

Tallahassee, Florida 32303

John R. Beranek, Esquire
Counsel to the Hearing Panel
P.O. Box 391

Tallahassee, Florida 32302

Thomas C. MacDonald, Jr., Esquire
General Counsel

Florida Judicial Qualifications Commission
1904 Holly Lane

Tampa, Florida 33629

and

David T. Knight, Esquire
Special Counsel

Hill, Ward & Henderson, P.A.
P. O. Box 2231

Tampa, Florida 33601

SCOFT K. TOZIAN, ESQUIRE



BEFORE THE FLORIDA JUDICIAL QUALIFICATIONS COMMISSION

INQUIRY CONCERNING A JUDGE
No. 04-239

CASENO. 04-239

JUDGE RICHARD H. ALBRITTON, JR.
, . Ny

DEMAND FOR RULE 12(b) MATERIALS

COMES NOW, JUDGE RICHARD H. ALBRITTON, JR., by and

thrbugh his undersigned counsel, and hereby makes written demand of the

Florida Judicial Qualifications Commission and/or its counsel, puréuant to
Rule 12(b) of the Rules of the Florida Judicial Qualifications Commission,

of the names and addresses of all witnesses whose testimony Special

- Counsel expects to offer at the hearing, together with copies of all witness

statements and transcripts of testimony of such witnesses in the possession

EXHIBIT

A




of the Counsel or the Investigative Panel which are relevant to the subject

matter of the hearing.

Respectfully submitted,

SCOTTEATOZIANFSQUIRE
Florida Bar No. 253510
GWENDOLYN H. HINKLE, ESQUIRE
Florida Bar No. 083062
SMITH, TOZIAN & HINKLE, P.A.
. 109 North Brush Street, Suite 200
Tampa, Florida 33602
(813)273-0063
Attorneys for Respondent

CERTIFICATE OF SERVICE

- IHEREBY CERTIFY that on this 28% day of July, 2005, the original
of the foregoing Demand for Rule 12(b) Materials has been filed via e-
file@flcourts.org and furnished by FedEx overnight delivery to:

Honorable Thomas D. Hall
Clerk

Supreme Court of Florida

500 South Duval Street

- Tallahassee, Florida 32399-1927

with copies by U. S. Mail to:

Ms. Brooke S. Kennerly
Executive Director
Florida Judicial Qualifications Commission
1110 Thomasville Road
Tallahassee, Florida 32303



.;/\.;

.

- Judge James R. Wolf

Chairman, Hearing Panel ,
Florida Judicial Qualifications Commission
1110 Thomasville Road

Tallahassee, Florida 32303

John R. Beranek, Esquire
Counsel to the Hearing Panel
P.O. Box 391

Tallahassee, Florida 32302

David T. Knight, Esquire
Special Counsel

~ Hill, Ward & Henderson, P.A.

P. O. Box 2231
Tampa, Florida 33601

- and

Thomas C. MacDonald, Jr., Esquire
General Counsel '

Florida Judicial Qualifications Commissio
1904 Holly Lane '
Tampa, Florida 33629

SCOT K/ TOZIAN, ESQUIRE
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BEFORE THE FLORIDA JUDICIAL ' QUALIFICATIONS COMMISSION

INQUIRY CONCERNING A
JUDGE, No. 04-239,

JUDGE RICHARD H. ALBRITTON, JR. :Florida Supreme Court
' {Case No. SC05-851

RESPONSE TO DEMAND FOR
~ RULE 12(b) MATERIALS

" The Florida'Judicial Qualifications Commission ﬁles‘h'erewith its response to the
Demand of J udge Richard. H Albntton Jr. for the matters to be d1sclosed pursua.nt to Rule 12(b)

' of the Rules of the Florida Judicial Qualifications Commission. All requested mfonnatlon not

JWF//)/

David T. Knight, Esqulre!

~ Florida Bar No.: 181830
HILL, WARD & HENDERSON, P.A.
Post Office Box 2231 -
Tampa, Florida 33601
(813) 221-3900 (Telephone)
(813)221-2900 (Facsimile)

’ ,privileged, will be provided_

X ' Special Counsel for the Flerida .IudiciaI
EXHIBIT Qualifications Commission

B and

tabbles’

Thomas C. MacDonald, Jr., Esquire
Florida Bar No. 049318
- 1904 Holly Lane
Tampa, Florida 33629
(813) 254-9871 (Telephone)
' (813) 258-6265 (Facsimile)

General-CounseI_ for the Florida Judicial
Qualifications Commission



* CERTIFICATE OF SERVICE

. IHEREBY CERTIFY that a-true and cggect copy of the foregoing has been furnished by
- certified mail, return-receipt requested-this / 7 —day of M » . 2005 to:

Scott K. Tozian, Esquire
Smith, Tozian & Hinkle, P.A.
109 North Brush Street, Suite 200
Tampa, Florida 33602 v
- Attorney for Judge Albritton

John Beranek
Counsel to the Hearing Panel -
‘Ausley & McMullen

" Post Office Box 391
Tallahassee, Florida 32302

Brooke Kennerly _

Florida Judicial Qualifications Commission
..1110 Thomasville Road

Tallahassee, Florida 32303

Judge James R. Wolf,
Chairman, Hearing Panel
. Florida Judicial Qualifications Commission

1110 Thomasville Road _

 Tallahassee, Florida 32303
DAVID T. KNIGHT - V

Special Counsel

" GADTKNJQC\Pleadings\Response to 12(b) Request.doc -



) )
Smith, Tozian & Hinkle, P.A.

ATTORNEYS AT LAW
DONALD A. SMITH, JR. SUITE 200, 109 N. BRUSH STREET
-SCOTT K. TOZIAN _ TAMPA, FLORIDA 33602
GWENDOLYN H. HINKLE PHONE (813) 273-0063
FAX (813) 221-8832

DEBRA J. DAVIS

Sep’_cember 20, 2005

email@smithtozian.com

' David T. Knight, Esquire
. Special Counsel
Florida Judicial Qualifications Commission
Hill, Ward & Henderson, P.A.
P. O. Box 2231
Tampa, Florida 33601

~ Re: Judicial Qualifications Commission Case No. 04-239
Inquiry Concerning Judge Richard H. Albritton, Jr.

~Dear Mr. Knight:

In reviewing the 12(b) materials previously provided to this office, I have discovered there are
additional pages missing from your documents. The transcript provided in the Interest of Angel
Pope starting at JQC Bates Number 284 is missing pages 8 through 12. Please note that page 7 is
numbered JQC 290 and page 13 is numbered JQC 291. Please provide me with pages 8 through

12 at your first opportumty

~ Additionally, you have provided us with a list of twenty-four witnesses who are expected to offer
testimony at the final hearing. Of those twenty-four witnesses, we have been provided
statements of Peggy Roell, Tara Melton and John A. Williams. We have received no statements
- from the remaining twenty-one witnesses. Obviously, these witnesses have given statements to
the JQC insofar as it is their testimony which will support the thirty-six charges. Accordingly, I
- ask that you provide me with these witnesses statements at your first opportunity. The review of
these statements may eliminate the need for taking depositions of each of the prosecution
witnesses, thereby saving money: for both Judge Albritton and the JQC.

~ Tlook forward to your prompt reply.

EXHIBIT
o v

tabbles*

. Tozian, Esquire

SKT/nlg

cc: Honorable Richard H. Albritton, Jr.



\/v ) LAW OFFICES OF (:\) SEP 2
’ HiLL,WARD & HENDERSON 2 2005

TELEPHONE (813) 221-3900

v MAILING ADDRESS: PROFESSIONAL ASSOCIATION
" PosTt OFFICE BOX 2231 . 3700 BANK OF AMERICA PLAZA TELECOPIER (813) 221-2900
WWW. HWHLAW.COM

"AMPA, FLORIDA 33601-2231 101 EAST KENNEDY BOULEVARD
' TAMPA, FLORIDA 33602-5195

September 21, 2005

Scott K. Tozian, Esquire

Smith, Tozian & Hinkle, P.A.
109 North Brush Street, Suite 200
Tampa, Florida 33602

Re:  Judicial Qualifications Commission, Case No. 04-239
‘Richard H. Albritton, Jr.

_Dear Scott:

With respect to your September 20, 2005 letter, I will promptly look into the pages you
have identified as missing and report back to you. With respect to witness statements, I have
given you all that I possess. I do have summaries of interviews taken by an investigator hired by
the Judicial Qualifications Commission, but those are privileged and will not be produced.

el

David T. Knight

Special Counsel to the Judicial
Qualifications Commission

DTK/Icc

‘cc: Thomas MacDonald, Esquire
| EXHIBIT

D




-

Smith, Tozian & Hinkle, PA.

ATTORNEYS AT LAW
DONALD A. SMITH, JR. . SUITE 200, 109 N. BRUSH STREET
SCOTT K. TOZIAN TAMPA, FLORIDA 33602
GWENDOLYN H. HINKLE PHONE (813) 273-0063
DEBRA J. DAVIS FAX (813) 221-8832
email@smithtozian.com

‘September 26, 2005

David T. Knight, Esquire
Special Counsel

- Florida Judicial Qualifications Commission

Hill, Ward & Henderson, P.A.
P. O. Box 2231 ‘
Tampa, Florida 33601

~Re:  Judicial Qualifications Commission Case No. 04-239

Inquiry Concerning Judge Richard H. Albritton, Jr.

" Dear Mr. Knight:

This will confirm our telephone conversation of this date wherein you requested that I provide
dates for the taking of Judge Albritton’s deposition. Iadvised you that I first wanted to resolve
the issue of our entitlement to the witness summaries prepared by Mr. Butler or any other JQC
representative. As I explained, I believe I am entitled to those witness summaries if they were
relied upon by the JQC in finding probable cause. Since Judge Albritton was the only witness at

- the 6(b) hearing, it seems to follow that the summaries obtained by Mr. Butler formed the basis

of the JQC moving forward with formal charges. The Supreme Court of Florida has previously
required disclosure of witness statements that were considered in arriving at a probable cause
finding. I am enclosing herewith a Motion to Compel we filed on behalf of the Honorable
Cynthia A. Holloway, the JQC’s Response and the Court’s Order granting our Motion as to '
statements used in determining probable cause. Please let me know if it will be necessary for me
to file a Motion to Compel with Judge Wolf in order to obtain these statements.

Thank you for your courtesy in this matter.

EXHIBIT
Composite

E

SKT/nlg

Enclosures: Per above

cc: Honorable Richard H. Albritton, Jr.
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CoS, LAW OFFICES OF -

HiLL, WARD & HENDERSON

' PROFESSIONAL ASSOCIATION TELEPHONE (813) 221-3900

TELECOPIER (813) 221-2900
WWW. HWHLAW.COM

" MAILING ADDRESS:
PosTt OFFICE Box 2231 : 3700 BANK OF AMERICA PLAZA
AMPA, FLORIDA 33601-2231 101 EAST KENNEDY BOULEVARD

TAMPA, FLORIDA 33602-5195

September 28, 2005

Scott K. Tozian, Esquire

Smith, Tozian & Hinkle, P.A.
109 North Brush Street, Suite 200
Tampa, Florida 33602

Re:  Judicial Qualifications Commission, Case No. 04-239 -
Richard H. Albritton, Jr.

Dear Scott:

Thank you for sending me the materials relating to the Judge Holloway matter, insofar as
it may relate to Judge Albritton’s request for the notes of witness interviews taken by Mr. Butler.
I hope to get back to you shortly with the JQC’s response.

Sincerely,

David T. Knight

Special Counsel to the Judicial
Qualifications Commission

DTK/Icc

cc:-  Thomas MacDonald, Esquire



BEFORE THE FLORIDA: JUDICIAL QUALIFICATIONS COMMISSION
STATE OF FLORIDA

INQUIRY CONCERNING A . Florida Supreme Court
JUDGE: CYNTHIA A, HOLLOWAY Case No.: SC00-2226
NO.: 00-143 : -
| - o EXHIBIT
/ - . Composite
pos

COMES NOW, the HONORABLE CYNTHIA A. HOLLOWAY, by and through
her undersigned counsel and hereby files this Motion to Compel
‘requesting this Hearing Panel to order Special Counsel to produce
the witness-interviews conducted by the Judicial Qualifications
Commission and in snpport sets forth the following arguments.

(1) Pursuant to Florida Judicial Qualifioations Commission

" Rule 12(b), Judge Holloway, through her undersigned attorney,
'Iprov1ded a wrltten demand for the “names and addresses of all
“Iw1tnesses whose testlmony the Spec1a1 Counsel expects to offer at'
:the.hearlng, together with copies of all written statements and
transcripts ofItestimony of such witnesses.in'the_possession'of'
.the counsel of the Investigative Panel whioh are relevant to the
.-Subject matter of the hearing and whioh have not previously been
furnished.” (§§§ Demand for Rule 12(b) Materials, dated November
'7,‘2000, attached as Exhibit ).
(2) In response to Judge Holloway s requestA Spec1al
Counsel Beatrlce Butchko prov1ded a list of nlneteen potentlal
'wltnesses, transcrlpts ofgtest;mony glven by Jnge Holloway, a
deposition transcript.of,JohnIYaratch and witness affidavits‘
originally submitted by Judge Holloway with‘her Answer to Notice

Iof Investigation. In addition, Special Counsel provided a typed




written statement of Sharron K. Cosby dated March 3, 2000.
However, Special Counsel did not disclose any statements of the
remaining JQC witnesses. (See Special Counsel's Potential Witness
List and Catalogue of Sworn Statements and/or Transcripts, dated
December 8, 2000, attached).

(3) Judge Holloway's undersigned attorney has been
. contacted by several of the witnesses listed by the JQC who have
stated that they have spoken to JQC's representatives concerning
the subject matter of these proceedings prior to the
Investigative Hearing that took place on October 13, 2000.
‘Consequently, on January 3, 2001, Judge Holloway-againvmade a
written request for disclosure of the’remaining.witness
statements 01t1ng to Rule 12(b).

(4) In the Spe01a1 Counsel's response dated January 16

iédoi she acknowledged that the JQC has posse551on of typed

witness interviews conducted by its investigator. Moreover,

~ Special Connsel conceded that these interviews or statements were
‘'given at the direction_of Mr. Thomas C. MacDonald, Jr;, who was
acting as the General Counsel for the Investigative Panel in this
proceeding. Due to the bifurcated nature of the JQC |
'proceedlngs, Mr. MacDonald's authority to direct the 1nvest1gator
to interview witnesses extended only untll his ass1gnment of
aiding the Investlgatlve Panel in the filing of formal charges
,'was completed. Consequently, these witness interviews were
conducted for the purpose of considering whether formal charges

- should be filed against Judge Holloway.

k!



Although'these statements were, in large part, the basis for
- the formal charges, Special Counsel refused to‘compiy with Judge |
Holloway's discovery request for witness’statements.
Interestingly, Special Counsel did not reference or even address
Florida Judicial Qualificatidns Commission Rule 12 (b) when

justifying her refusal. Instead, Special Counsel relied upon the

- discovery provisions contained in the Florida Rules of Civil

Procedure.

(5) Contrary to the Special Counsel's analogies, the Florida

Supreme Court has held, “discovery pursuant to rule 12(b) allows

‘an accused judge to have full access to the evidence upon which
fgmﬁl_z_rgee_er___b_a_d See In xre Graziano, 696 So. 2d 744,

751 (Fla. 1997) (emphasis added). 1In fact, the Graziano Court
- determined that these llberal dlscovery rights justlfy the
lrcontlnulng confldentlallty of the orlglnal complalnt. §gg"IQf".
at 751-752. The only exception to the accused judge s
entitlement to full disclosure of the written statements are any
statements contained in a document that is confidential under the
Constitution of the State. Fla. Jud. Qual. Comm'n R. 12(b).
'Special Counsel has not contended that any of these documents are
confidential. Therefore, the unequivocal language of Rule 12 (b)
mandates disclosure.

(6)' Special counsel seeks to limit and qualify the term
“statementﬁ by making anelogies to the Florida Rules of Civil
Procedure and contending that the investigator's typed summaries

are not statements according to the definition of “statement



previously made” found within Florida Rule of Civil Procedure.
1.280(b)(3). This subséction pertains to a non-party's right to
réceive a ¢opy of a statement previously made by that npn-party
or a party's right'to receive a copy of a statement previoﬁsly
made by that party. However, since Florida Judiciél
Qualification Commission Rule 12(b) already provides for the
.appropriaté scope of discovery and application of additional
restrictions is contrary to the intent of the Florida Supreme
Cdurt, the Florida Rules of Civil Procedure are inapplicable to
the specific issue before the Hearing Panel;

Moreover, Florida Rule of Civil Procedure 1.280(b) (3)
concerns materials that were prépared.in_énticipation of civil
litigation. 1In contrast, the statements that are sought to be
 d1sclosed in thlS prosecutlon were taken at the dlrectlon of the-
J'General Counsel to the Investlgatlve Panel prlor to the o
determination that Formal Charges would be filed. The witness
interviews constitute the Judicial Qualifications Commission's
investigation and evidence of the basis for the underlying
charges rather than mere attorney work product undertaken in the
anticipation of a trial. As such, Florida Rule of civil
Procedure 1. 280(b)(3) should not be utilized to limit the holding
of In_;g_gxgz;gng* 696 So. 2d 744 (Fla. 1997)

Assuming arguendo that the Hearing Panel finds it
appropriate to apply the definition of “a statement pfeviously
méde” found within Rule 1.280(b)(3)to Judicial Quaiifications

commission investigations, the statements given to the JQC



‘investigator appears to meet criteria set forth in that

-~ subsection. Rule 1.280(b)(3) states in pertinent part the

following:

For purposes of this paragraph, a statement previously
made is a written statement signed or otherwise adopted
- or approved by the person making it, or a stenographic,

mechanical, electrical, or other recordlng or
ipti i is st ve ti

Special Counsel has'explained that Mr. MacDonald's investigator

took handwritten notes during the witness interviews and later

typed them for the prosecution's review. By this explanation,

the witness statements were “transcribed” by the investigator who
presumably gave a “substantialiy verbatim recital” of their
‘statements-and took notes.contemporaneously with the making of
the statement. Accordlngly, by the Spec1a1 Counsel's own: :
ﬁargument the statements should be dlsclosed. e

In any event, a rigid application of this Florida Rule of
Civil Procedure 1.280(b)(3) definition to the disclosure of
witness statements in JQC proceedings would encourage the
ultimate circumvention of discovery obligations by a suggestion

that the investigator refrain (at least contemporaneously) from

taking notes of the witnesses statements. Not only would this

practice prevent “full access to the evidence upon which the

charges are based,” but it would also create the substantial risk

of submitting or arguing inaccurate witness statements to the
Investigative Panel. See In re Graziano at 751. The ultimate

goal of the discovery process in a JQC prosecution should not be



the manipuiation of discovery obligations to hinder the defense;
but rather, to'provide complete and accurate disclosure to ensure
the fair presentatioh of evidence.

WHEREFORE, and by reason of the foregoing, Respondent
respectfully requests this Hearing Panel to énter an order
cémpelling the Special Counsel to produce all witness interviews
conducted by the Judicial Qualifications commission investigafér
in accordance with Florida Judicial Qualification Commission Rule

12 (b) and the rulings of the Florida Supreme Court.

§COTT>F. TOZIAN,“ESQUIRE
S & TOZIAN, P.A.
109 North Brush Street, Suite 150
Tampa, Florida 33602
. (813) 273-0063 -
" FL Bar# 253510

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3! day of J X~/ , 2001,
the original of the foregoing Motion to Compel has been furnished
by U.S. Mail to: Honorable Thomas D. Hall, Clerk, Supreme Court
of Florida, 500 South Duval Street, Tallahassee, Florida 32399-
1927 with copies by U.S. Mail to: Beatrice A. Butchko, Esquire,
Kaye, Rose & Maltzman, LLP, One Biscayne Tower, Suite 2300, 2
South Biscayne Boulevard, Miami, Florida 33131; John Beranek,
Esquire, General Counsel, Ausley & McMullen, Washington Square _
Building, 227 Calhoun Street, P. O. Box 391, Tallahassee; Florida
32302; Honorable James R. Jorgenson, Chair, Hearing Panel, Third
'District Court of Appeals, 2001 S.W. 117" Avenue, Miami, Florida
.33175-1716; and Michael S. Rywant, Esquire, Rywant, Alvarez,
Jones, Russo & Guyton, P.A., 109 Suite 500,
P. O. Box 3283, Tampa, Florida 4




02-20«01  10:08am  From-AUGLEY & MOMNL . |
- Appms w1 wwces ukioobufiod i L T-827 P.02/03  F-d63
.. A ()

. S

BAFORE THE JWRICTAL QUMUIFICATIONS COMMEISSION
IO OF FLoNGE

NQUIRY CONGERNING JUDGE SUPRBME CT. GASE NO. 5C00-2226
NPRETA A, HOWLOWIR ; FRC :
©.: 00-143, -

e Motien Ffor Protective Grder of Januesy 31, }2001, is -
iomicd aud che dupesitions scheduled for Febwuary 26-28, 2001,
undie p:meeed The Motion to Compel of January 31, 2001, is also
enied. Thés ruling is witheut prejudiee to a post-deposition
icterpt e demonstante "good oause” under Rule 12(b) and Ip re: |

O _,&iﬁ:hy of Pebwuary, 2001.

Pellahasene, Floride 32399-6000
850/906-1581
oo /%82 -6781 (fiax)

Japian Suswiebed in sceerdence with the actached liat.



*
Lt

s ermign @ |

e : : IN-. THE SUPREMECOURT OF: F LORIDA ’w_, SRR s B ,«I

INQUIRY CONCERNING A . ' Plorida supreme: COurt
- JUDGE:' CYNTHIA A. HOLLOWAY = . Case No.: 5C00-2226
NO.: 00-143 ST AR
RS - :

COMES NOW, the HONORABLE CYNTHIA A. HOLLOWAY, by'and'through
- her undersigned counsel andshereby filestthingoti@n'thCompeng
%,respectfullylrequestingythegFlorida Supreme.court~to:direct,_V““
- Special Counsel ofhthe'Judicial'QualificationssCommission‘th; L
- adhere tovFlorida'Judicial.Qualifications Commission Rule 12(bfaf
by disclosing:witness:statements~taken by its investigator and . -
‘Vaﬁyfotherﬁevidence.upon Which“forhal~chargesfare*hased{

‘j(l) Pursuant to Floridabdudicial Qualifications Commission
”Rule 12(b), Judge Holloway, through her underSLgned attorney, .

i:prov1ded a wrltten“demand for the namesﬁand addresses of all

--w1tnesses whose testlmony the Spe01a1 Counsel expects to offer at
the hearlng, together w1th COpleS of all wrltten statements«and
transcripts of testlmony of such'wltnesses.ln,the possession of
the counsel of the Investigative Panel which are relevant to the
subject matter of the hearlng and whlch have not prev1ously been

furnlshed. (See Demand for Rule" 12(b) Materlals, dated November

7, 2000, attached as Exhlblt A)

' _ (2) In response to Judge Holloway's request Spec1al
1thounse1 Beatrlce Butchko, prov1ded a llst of nlneteen potentlal
‘iwltnesses, transcrlpts of testlmony glven by Judge Holloway,-a o
depos;tlon transcrlpt of John Yaratch and w1tness affldavlts
EXHIBIT | . | |

G

:
8




st

;orlglnallyksubm;tted by Judge: Holloway with:: herwAnswey Eof e 2% NQtlce

s of Investigathn'=

In addltlon, Spe01a1 Counsel prov1ded -t typed

wrltten statement purported to be of Sharron K. Cosby dated. March

3,-2000;-v$hefstatement 1s.un51gned. However, 59501al;60unse1:

did:not discIOSe'any statements of the-remaining;JQc witnesses.
.(Sgg Special Counsel's Potential Witness List-and Catalogue of
- Sworn Statements and/or Transcripts, dated December 8,. 2000,
attached as Exhibit B). |

= (3)‘;0n;January 3, 2001, Judge Holloway again*madegafwrittenﬁ
request fortdisclosure of the remaining witness statements:citing
- to Rule 12{b) (See attached as Exhibit c).

(4) In Spe01al Counsel's response ‘dated January 16 2001,

’she acknowledged that the JQC has possess1on of typed witness

'1nterv1ews conducted by its 1nvest1gator.

(See attached as

“;?féExhlblt D)fhih

.1nterv1ews‘or=statements were glven at the dlrectlon of Mr.

:Thomas.C.;MacDonald,er.,'who was act;ng as theﬁGeneraleOunsei.
for the Investigative-Panel in this proceeding, However, Special
_CounSelbrefused to disclOSe the witness statements, citing to'the
fdiscovery proViSions'contained in-the Florida-RuleShof civili

.Procedure. At least one‘liSted Witness, Detective Yaratch, has
refused to voluntarlly speak to counsel for Respondent. .(See

’1etter from Scott T021an to Detectlve Yaratch dated February 15

"2001 and attached as. EXhlblt E).
(5) On January 31 2001, Respondent flled a Motlon to Compel

with the Jud1c1al Quallflcations-Commission HearlngvPanel




1”‘ \

N

requestlng compllance with Florida Judicial: Quallfieatlons

>CommIss1on Rule 12(b) .. (SQQ Respondent's Metion to: Compel,

t°.attached as. EXhlblt F).
(6) Judlclal Qualifications Comm1551on Spe01a1 Counsel Ms.

'BeatricevButchko, Served her response on February 15, 2001,

'claimihg that the witness statements werevprotected by the “work
'.product-doctrine” and .should not be disclosed'pursuant_to_Florida~3w;;
.- Rule of.Civil#Procedurey1,280. (See Judicial Qualifications
‘wCommission!sQResponse:to:Judge Cynthia A. Holloway's:Motion-to- .
Compel, attached as Exhibit G).
_ This . reSponse’fa11Sfto address'or.even reference Rule 12(b).
‘The JQC's rellance on the Florlda Rules of- C1v1l Procedure to

justlfy its refusal to provide w1tness statements is mlsplaced

Lbecause Florlda Jud1c1al Quallflcatlon Comm1551on s Rule 12(b)
1l.Procedure ;g;i:ﬁ

“3ﬁ;controls thls lssue.;fWhlle the Florldi Rules of Cl;

. govern the majorlty of the procedure 1n Judlclal Quallflcatlonsv

- Commlsslon-proceedlngs; Rule_lz, tltled “Procedure,” was;

‘ specificallytpromulgated to address procedural discovery aspects

that are.unique to JQC prosecutions. One of these unique

procedural reguirements is the Special Counsel's obligation to
discloSe witnessttatements. Fla. Jud. Qual. R. 12(b).

The Florlda Rules of Civil Procedure should not be ‘read to
‘modlfy or abrogate the Florlda Jud1c1al Quallflcatlons Rules. Ih
:fact, Rule,lZ(a) creates an except;on tO‘the_appllcat;on_of. : ':
Florida Rules of Civil procedure when such an application is
. \ Since.Rule

‘Finappropriate or ‘otherwise provided in these rules.”




waZ(b) otherwise; prov1des for: the»dlscovery obllgatlon to disglose ias

w;tness statements, it is” 1nappropr1ate to apply or acceptw

f;aSpe01al Counsel's dlscovery obllgatlon argument under the Florlda :{gg
x'-Rules of Civil: Procedure.a | | o
(7) The Chalrman of the Jud1c1a1 Quallflcatlons Hearlng

Panel denled Respondent's Motion to Compel on February 20,:2001.

“(See.Order;onﬂmotlons,for Protective Order andgto;ﬁompe&;:&kaeﬂa-;ga::
.. attached as Exhibit H).. The Order statedpthat»itsfruiingnwas;r
~ﬁg?without prejudioewtova:post—depositionnattempt¢to:demonStrate”b:~“
- “good cause? under Rule 12(b) and In re: Graziano, 696 So. 24 744
(Fla. 1997)." N | _
(8) It is respectfully submitted that the Hearing Panel's. -
Order is cohtrary.to,Florida Judicial Qualifications Commission

u‘Rule 12 and w1th a prlor dec151on of . the Florlda Supreme Court.?

:d‘-(Fla..1997) : In fact; thrs rullngAeulmoes a-m;sappllcatlon.of
““the plaln.language of Rule 12 (b) by 1mp051ng a.“good cause’
show1ng'requ1rement upon_the judge where one does not exist.
(9)_.Ru1e iz(b) imposes an obligatioh on Speoialuéounsel to
hprom§t1y5 disClose upon written requestiv o

The names and addresses of all w1tnesses whose
testlmony the Spe01al Counsel expects to offer at . the
hearlng, of ‘

and: wh1ch have not previously been furnished, except
those documents confldentlal under the Constltutlon of
the State.
Hﬁl!gﬂ-




O

“Fla.cdud. Qual. Comm}n@R;ﬁlafb}:(empbasisaaddéd)aH;SpebiallvEﬁﬁQ

_;icounsel acknowledgesnthatwthefwitness-statementsmin.herwwﬁ:lgﬁlga;
o posse551on were prov1ded to Mr.-Thomas c.,MacDonald B SRR General:ms o

_‘Counsel “for use’ 1n determlnlng the ex1stence of probable cause

lfneeded before the Formal Charges against Judge Holloway ‘were
filed.” -(ﬁee Judicial Quallflcatlons Commission's Response to
.. Judge Cynthia A. Holloway's Motion to Compel;.:p;:- 3, para. 4 il
h-.[hereinafternJQCﬁResponseJ)...Since-the witness;statementSLaréfinm:-
'=the possessionnof Special Counsel and are-rewevantrtorthe?subjeptr.;
matter of the‘Judicial.Qualifications Commission- proceeding
.(i.e., the basis for formal charges), Rule 12(b) clearly mandates~%;vu
bib%dlsclosure.ffjf{ﬁ' s ' S e T

The unambiguous language of Rule 12(b). does'not include any

ﬁ;regulrement that the respondlng judge establlsh good cause.L:“,

ﬁngather, Ruleﬂ .1es Spec1al Counsel,,rov1de these -u;,i%é;f*uﬁ

. 'statements but allows for a walver of the.rule if good cause” is

- shown. . Judge Holloway is not seeklng to walve Rule 12(b), Judge'

Holloway-ls requesting this Court to enforce the Special’

Counsel's diScovery obligations under Rule-lé(b). The “good

- cause” requlrement falls upon Special Counsel to show why the

l'statements should not be prov1ded' no such showing was attempted,
"1et alone made.‘ Thus, the rullng that Respondent may show good |
~cause in a post-dep051tlon attempt to obtaln thls dlscovery is

:-l‘fclearly erroneous and 1n fact 1llog1ca1. Nelther tlmlng

.~con51deratlons nor a show1ng of cause by Respondent are

'approprlate under Rule 12(b)




(10) Moreover, thls Court has prev1ously held that"

45“dlscovery pursuant to rule. 12(b) allows an accused ]udge o~ have“

%emphasiS‘.

In_x:e_ﬁr_amnsz 'ééé“-vSo. 24 744, 751 (Fla. 1997).
" -added).  In fact, the gnamn_g Court determined that these
.. liberal discovery rights are necessary to counterbalance the
;:ggontinuing confidentiality of the originalucbﬁplaint.v Iﬂ;yatf'
L 751-752. Moreover,vthere is no indication that a responding - -
;. Judge show “good cause” in order to activate'that judge's right -
to.“full access to the evidence.” See Id.
} “ " The only exceptlon to the accused judge s entltlement to EER
:'?ffull dlsclosure of the wrltten statements 1s any statement |
. contained in-a document that is confldentlal undér the

~>Const1tutlon of the State._‘Fla.,Jud Qual Comm n. R. 12(b)v

“-,{;sought to be d1sclosed are conf1dent1al under Florlda s
:;ErConstltutlon.fh S | 4 o
.. (11) It is respectfully submltted that the search for truth
'h,1s best served by compllance w1th Rule 12(b) whlch is to ‘be :
’:broadly 1nterpreted 1n favor of the productlon of these

'ystatements. It 1s-1ncomprehen51ble that potentlally exculpatory_
:ev1dence may be shlelded from dlscovery by the hearlng panel' |

”lflnterpretatlon of Rule 12(b) |
WHEREFORE and by reason of the foreg01ng, the Honorable

l_qunthla A Holloway respectfully requests thlS Court to enter an

'_order compelling the Special Counsel to produce all witness

'-"‘7—":"_‘&:’-‘41—5‘1-...“..{. TR TIIT Sy v s £

*There 1s no allegatlon or’ any flndlng that the w1tness statementsf””“*



“:1nterv1ews conducted by the Jud1c1a1 Quallflcatlons CommLSSLQD

':1nvest1gator in accordance w1th Florlda Judlclal Quallflcatlon

Comm1551on Rule 12(b) and the rulings of the Florlda_Supreme

Court.

Res tfully ubml ed,

P

o K. Tozrﬁn/ ESQUIRE
H & TOZIAN, P.A.
109 North Brush Street, Suite 150
Tampa, Florida 33602
(813) 273-0063
FL Bar# 253510
Attorneys for the Honorable
Cynthia A. Holloway

AN =N

MICHAEL S. RYWANT)}/ BSQUIRE.
RYWANT, 'ALVAREZ, ONES "RUSSO &
GUYTON, P.A.

109 N. Brush Street, Sulte 500

- P..O. Box: 3283 . : : :

: g;fTampa, Florlda 33601

1 (813) 229~7007 -
FL Bar #240354 '
Attorneys for the Honorable
Cynthia A. Holloway

I HEREBY CERTIFY that on this 2” day of February, 2001,
the orlglnal of the foregoing Motion to Compel has been furnlshed

by UPS overnlght delivery to: The Honorable Thomas D. Hall,
Clerk, Supreme Court of Florida, 500 South Duval Street,

-Tallahassee, Florida 32399-1927 with true and correct coples by

U.S. Mall and facsimile transmission to: Beatrice A. Butchko,

~Esqu1re, Kaye, Rose & Maltzman, LLP, One Biscayne Tower, Suite
~.2300, 2 South Blscayne Boulevard, Mlaml, Florida 33131;
_U.S. Mail to John Beranek, Esqulre, General Counsel, Ausley &

and by -

McMullen, Washington Square Building, 227 Calhoun Street P. O..

ijox 391, Tallahassee, Florida 32302° ‘and. Honorable James: R.
, Jorgenson, Chalr, Hearlng Panely ird Districy Co rt of Appeals,
2001 S.W. 117t Avenue, Mlaml, i '

gfggy'x.ffﬁzIANA\ESQUIRE
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Supreme Court of Floridva
! THURSDAY FEBRUARY 22, 2001 |

CASE NO.: SC00- 2226 |

Lower Tnbunal No.:
INQUIRY CONCERNING A RE: CYNTHIA A.
JUDGE, ' - HOLLOWAY

~'NO. 00-143

Petitioner is hereby requested to file a response on or before February 23,
2001, at 10:00 a.m. to respondent's motion to compel and motion to stay.

- A True Copy

7

' Tfl@lllﬂ% D.Hall =~
Clerk, Supreme Court

bm
Served:

BEATRICE AVGHERINO BUTCHKO
THOMAS C. MACDONALD, JR.

“SCOTT K. TOZIAN

MICHAEL S. RYWANT -

"HON. CYNTHIA A. HOLLOWAY, JUDGE -

EXHIBIT

H
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BEFORE THE FLORIDA JUDICIAL QUALFICATIONS COMMSSION

STAPE OF FLORIDA
BNQUIRY CONCE’RN{N GA Florida Supreme Court
JUDGE: CYNTEHA A. HOLLOWAY Case No.: 8C00-2226
NO.: 06-143 ’
/

JUDICIAL QUALBFICATIONS COMMISSION (hereinafter “JQC”), by and through
the undersigned Special Counsel, and pursuant to Rules 12 and 21 of the Florida Judicial |
Qualifications Commission Rules, Rule 9.310 of the Florida Rules of Appellate Procedure and
Rule 1.280(b)(3) of the Florida Rules of Civil Procedure, hereby respectfully submits its Motion
in mmwm Cyuthiia A. Hiolloway’s Motion to Compel aad requests this Honorable

Cours grant an @rder Denying Judge Holwoway’s Motion to Comspel, and in support thereof

soases as Follows:

1.  OuOcseber 26, 2000; vhe Investigative Pane] of the JQC filed its Notice of Formal
Ohusges sgainst Blic Honordtle Cyashia A. Holloway, Cireuit Judge for the Thirteenth Judicial
Cirsuit, allngiog viekwions of Csaons 1, 2, 3, and 5 of the Code of Judicial Conduct.

2.  Inascordence with Rade 1245) of the Florida Judicis! Qualifications Commission
Bales the undeseigued Speciel Couavel filed ﬁ;e. names and adilresses of nineteen poténtial
wisaoases, twelve of whom had-boen invorviewed by the JQC’s privase invessigator.

3. Subsequuatly, M. Seovt Toninm, as counsel for Judge Fiolloway, filed a Motion to

e swtRmaries mhemdby the JQC’s private investigator, Mr.
EXHIBIT

I

| KAVE, HOGE & MALDEMAN; DI, One Biscayne Tower, Suite 2200, 2 South Hiscayne Boulevd, Miami, Florida 33131-1608, Tol (305) 356-6555 / Fax (305) 374-0077
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Robert Butler. Tn addition, Me. Tozisn filed 2 Motion for Brotective Order seeling to halt the
scheduled discovery deposition of Judge Holloway pending a decision regarding the requested
witness interview summaries. Both Motions were filed with the JQC’s Hearing Panel in
accordance with Fmie 7(b) of the Florida Judicial Qualifications Commissions Rules which sets
forth the Flearing Panel’s rules. |
4. The JQC filed a response, Oéposiug Judge Holloway’s Motion to Compel and
Motion for Protective order based on the following three propositions: 1) The requested witness
© summmaries are not discoverable “statements” as defined in Rule 1.280(5)(3) of the Florida Rules
of Civil Procedure, 2) The requested witness summaries were prepared in anticipation of
lisigation and as sach, are protected by the work product doatrine. An Affidavit of the JQC’s |
investigator, Robert Butler w& filed mdmmgg the work proéuat nasure of the requested

decuments. (Soe-Alilislawit- sert Busler, svackiod as Exhibit A). 3). Judge Holloway has failed
to-prove she is eavitied to thie FOC’s work product by failing to statc that she is unable without
wundue hardship ro chwin e swbswnvial equivaleat of the requested materials by other means.

5. orabwm 20, 2601, the Flonorable Judge James Jorgenson, Chairman
of the Judiciel Qualiicaions C
Hioloway's Motion to Comel and Miosion for Protective Order, aud further ordered that the

6.  Oniekrwasy 21, 2001, Mir. Fosian filed a second Motion to Compel the witness

ission Hoearing Panel, entered an Order denying Judge

1, as selteduled.

swaimaries with shio Gowst, sedising a reviow of Judge Jorgenson’s Order.

7. Judge HFioRoway's present Motion to Compel discovery is procedurally deficient

NE; ROSE & MALTEMAN; LLEy Onc Biscayiit Towes, Sttt 230, 2 South Blscayne Boulevind, Miami, torida 331311803, Tot (305) 356-6555 1 Pax (H05) 374-9077
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by virtue of not being included among the list of appedlable nondinal orders enumerated in
Florida Rules of Appellate Procedure 9.130(a) and therefore is not properly before this court and
should be denied.

8. upon the following argument, the Court should deny the respondent’s

Motion to Compel the JQC’s witness summaries.

I. The Hearing Panel’s Order denying Judge Foloway’s Motion to Compel does not
sutomatically give rise to review before this Court

Rule 21 of the Florida Judicial Qualifications Commission Rules specifically provides

e shell apply for the roview of Brvestigative and

ings by the Supseme Court. In the present case, the Respondent’s second

remie Court is tantamount to seeling an intetlocutory appeal
of the Hitaring Pausl's nondinal Order deaying her Motion to Compel. As such, the
Rcspondeat’s Mision showld be donied as not being induded among the list of appealable non-

finul orders envwessrated in Plorida Rude of Appellate Procedure 9.130 ®)-

Tt is widedy m nonfinal orders for which no enumerated right to appeal is provided
wisder Beule 9.180 ace reviewablle ouly in very limited circw
Suvage, 509-S0.3d 1097 @a. W97). “Such orders must depart from the essential requirements of

luw, causing msserial batn vo vhe pesitioner throughout the remsinder of the pr ings
...leaving the pavisioner with no adequese remedy on appeal.” 7d.
Judge Molloway s failed to alloge vhet the Mearing Panel’s ruling “departed from the

essential requiresments oflaw” in denyingher Motion to Compel and that she will suffer “material

“m m " 'Fm AT GMAN. 'mmnm Tower, Suils 2300, 2 m-n]myug Doutevard, Miaint, Florkda 53231-1803, Tel (M3) 3586333 7 Fax €305) 374-2077
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harm” without the disclosure of the JQC private investigator’s witness summaries. The
respondent is easily able to conduct investigative interviews and depositions of each witness listed

~ by the JQG, or in the alternative, has other discovery devises available to gain the desired
information. Eighteen of the nineteen potential witnesses listed in the JQC’s 12 (b) response are
 employed and/or reside in Tampa, Florida. Of the eighteen witnesses listed by the JQC, five
work in the Fillsborough County Courthouse, one is Judge Holloway’s husband, and the other
is her brother. The remainder of the witnesses arc cither attorneys or employees associated in one
way or another with the Hillshorough County criminal justice system and thus are easily
-accessible to the respondent. The only exception is Mr. Mark Johnson, the complaining witness,
who is currendly selieduled:for depoesition, on February 27, 2001. Therefore, based on Florida
Rele of AppelisecProcedure9.130, respondent’s Motion should be denied as procedurally barred.

H. Fhc Bogpesiod Beouments Weve Prepased In Anticipatien of Litigation and are
mmmwm

Even if vkie Court devermines vhat this matter has procedurally been raised in the proper
forum, vieJQC reqpeatilly submits, in the alternative, that respondent’s Motion to Compel the
should be denied as non-discoverable work product.

JQAC’s wrinten interview sammarie

In furthisranee of thic inquiry conesming Judge Holoway and in anticipation of the
Livigevion hesein, tte JQC romined sativod Fedaral Bureau of Investigations Special Ageﬁt Robert
Bwiler, by written contract to locave and-interview potential witnesses, as well as to document his
findings and report to Wie JQC. (Bee lewer of employment dated, May 16, 2000, artached as
Bubibit B). Duringthe course of thie investigation, Mr. Butler took non—v’erbati:;n, hand written

witness intervisw notes. [Wsing his personal recollection and hand written notes, Mr. Butler

-mmmmfmmmmm. Sithe 2300, 2 Sout Biscayrie Boulevard, Miami, Flonda 3313 1-1303, Té} (303) 3346333 7 Fax (305) 374-5077
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subsequently typed-up each witness interview summary which are the subject of respondent’s
Motion to Compel. The typed summaries were then provided to Mr. Thomas C. MacDoupald, Jr.,
General Counsel for the JQC. (See, Sworn Affidavit of Robert Butler attached as Exhibit IL) Mr.
Butler’s written summaries are precisely the type of document intended for protection under the
work product dectrine. The First District Court of Appeals has spesifically held that “protection
from discovery includes documents prepared in anticipation of litigation bjr or for a party, or by
or for that party’s representative...”  Procter & Gamble Co. v. Swilley, 462 s§.2d 1188, 1193 (Fla.
1" DCA 1985).
Furthermore, it is well settled that evén though a party may be ordered to provide the |

statements in anticipation of litigation, (as

nacaes and-addresses of individuals who kave farnishe
required by Reude 12(b) “abesnt rare and oneeptiond circumstances,” Surf Drugs, Inc. v. Vermette,
236 So.2d 108, 113 Pla. 1976), die party may not be required to furnish the statements themselves
because such mmts are work. pw%. Hickrman v. Taylor, 329 1.S. 495, 67 5.Ct. 385, 91
SEd. 461 (1947); Miam: Transic Co. v. Fiiewss, 46 So.2d 390 (Bla. 1956), Karch, MacKay, 453 So. 2d
.452 @la. 4 DCA 1984). In vhe present case, the respondent hes fwled to taise any “rare” or
. “eoaptional” cironmesences which wasrant oversuling the work produat docsrine.
| Tn addision, even though Mir. Busler’s witnoss summaries were prepared before litigation

there was a sultstantiel possibilicy ther ligasion would ocour. In Bernett Bank v, Dottie-G |

nent, 645 So 24 573 (Fla. 2ad BCA 1994), the court héld documents arc subject to the

work product privilege even witen litigation is neisher pending nor threatened, so long as there

HARE: ROSE & MALTZMAN; LI, One Biscayne Tower, Suits 2300, 2 South Biscayne Boulevasd, Misud, Florida 33131-1803, Tel (305) 358-6555 7 Fax (305) 374-.9077
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is a possibility that 2 suit might ensue. See Anshor Nut’l Fin. Semice;, Inc. v. Smeltz, 546 S0.2d 760,
761 (Fla. 2d DCA 19689).

Interestingly, in paragraph 11 of respona;@nts Motion to Compel, counsel for Judge
Holloway states that “the search for truth is served by compliance with Rule 12 (b) which
is to be broadly inserpreted in favor of the production of these statements.” Special counsel
reapemfxtﬂy disagrees with Mr. Tozian’s view on how the scarch for truth is best served. Based
on the Motion for Protective Order filed before the Hearing Panel and the Motion to Stay the
respondent’s deposition before the Florida Supreme Court, it is evident that the respondent
wishes to appear for deposition only after she has learned the substance of each and every witness
inverview conducted by the JQC’s private investigator. Common sense would indicate that the ‘
truth would bast be served if one’s adversary is not pnvy to one’s investigative work product.
The Third Diswict Court of Appeals similarly held the rational sugporting the work product
doctrine is that “one person is not estidled to preparc his casc through the investigative work
product of his adversary where the same or similar information is av;ﬂ'ﬁhle through ordinary
investigative toabisigues-aut-discovery procedures.” Debs
So. 34:908, 990 (Fla. 3" DCA 1994); Sontherr Bell Tel. & Tel. Co. v. Peason, 632 S0.2d 1377, 1385

HE. Five Plevitn Baslos of Civil Procedure shall apply in all proceedings
bore the Mesing Panc]

Rasle 12:(6) of The Floride Judicial Quali

rtolo-Avensura, Inc. v. Hernandez, 638

fisations Commission Rules, specifically provides

that “Tn afl procssdings before the Miearing Panel, the Florida Rules of Civil Procedure shall be
applicablle...” Accordingly, Rule 1.260 (b) (3) of the Florida Rules of Civil Procedure specifically

KARE; RGGE & MALTAEMAN; LEP, One Biscayric Towes; Suite 2300, 2 South Biscaync Boulcvard, Miami, Flordda 33131-1803, Tel (305) 338-6355 / Fax (307) 374-9077
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provides that a party may obtain discovery of an opposing party’s “documnents ... prepared in
anticipation of litigasion...amly upon a showing that the party seeking discovery has need of the
material in preparation of the case and is unable without undue bardship to obrain the substantial
equivalent of the materials by other means.”(emphasis added) Opposing counsel has failed to
establish the requisite showing that they are unsble without undue hardship to obtain the
substantial equivalent information by other means. As previously stated, each and every witness
listed by the JQC (wivh the exception of the complaining witness, Mark Johnson) is either related
to Judge Holloway, works with her or is in some way connected to the criminal justice system.
By opposing counsel’s own admission, they have already interviewed numerous witnesses listed

by vhe andshvs have presumably loasned the contents of the investigative interviews. (See
Correspondonce swshorod by M. Scott Tomian, dated January 3, 2001 awached as Exhibit C). In
so doing, Mr. Tosiea has dimiaisited, if not eliminated, any argument in support of the “undue
m&&p” thresholsl requivemsent whiclh mwust be met before the work product privilege can be
overruled. |

V. Te JRC’s Mavostigtive Witness Summaries Ave Wot Statements
a5 Bufiued by Rasle 1.200 @) (3)

Fioridadeale of Givil:Brocedure 1,380 (8)(3) defines 2 statement for discovery pusposes as
“a writken swavassont sigaed or othierwise adupted or approved by the person making it, ora
ssenographic, meskwsiod, slocuwical, or other recording ér transcription of it that isa substantially
verbatim recisel of-an oral ssasement by the person making it and consemporancously recorded.”
Pursuant to Mir. Buder’s affidwvit in the presont case, the subject witness summaries are not a

verbasim account of she wivness interviews, but instead are a combination of Mr. Butler’s

AN ROSE & MALTEMAN; P, One Biscaync Tower, Solie 2300; 2 Soath Biscayne Sonlevard, Miamil, Flofid: 33131-1803, Tel (305) 358-6333 / Pax (305) 374-9077
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interview notes and personal memory of the interview and thus not discoverable pursuantto Rule

1.280 (b) (3).

V. The JQ IQC Flus Fuﬂy Campkud Wlﬁh s Obhgatwns Pursuamt to Rule 12 (b)

Rule 12 (b) of the Judicial Qualifications Commission Rules calls for the disclosure of:
'The names and addresses of all witnesses whose tessimony the
Special Counsel expects to offer ar the hearing, together with
- copies of all written statements and transcripts of tessimony of
such witnesses in the possession of the counsel or the Investigative

Panel which are relevant to the subject mawter of the hearing and
which have not been previously furnished.

Tn shis-oate, dhe JRE s fully complied with tle requirernenss of Rule 12 (b) by
providing she pov— and addvesses of potansisl wifmessw, as well as providing a copy of all
rranscribed siatements, vhie one statement authored a witness, and affidavits,
the undersigned Special Counsel, on behelf of the JUDICIAL

I, hereby files its Motion in Opposition to Judge Cynthia
‘A. Helloway’s Motion to Comgel, and respectfully asks this Honorable Court to enter and

rder denyingJulge Holloway’s Motion to Compel the JQC investigative reports and witness
summmeies and-onder Ber o appear for depesition in furtherance of this cause.

WE HEREBY CBRTIFY that a true and correct copy of the foregoing was served by
ULS. Mail to: Honoprable Fhomsas D). Hﬁ Clerk, Supreme Court of Florida 500 South Duval
Streot, Talahessoc, Plorida 32399-1987; with copies by U.S. Mail and Facsimile to: Scott K.

Tomian, Bequive, SVITIF6 FTOMNN, P.A , 109 North Brush Street, Suite 150, Tampa, Florida

RRNEONE S MATTIMAN, LIk, Goc Blscaync Tower, Sitke 3300, 2 Soath Biscuyue Boulevard, Mitmi, Florida 33131-1803, Tel (305) 358-6555 / Fax (305) 374-9077
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33602; Miichael S. Rywaat, Esq. RYWANT, ALVAREZ, JONES, RUSSO & GUYTON, P.A.,
109 N. Brush Street, Suite 500; John Beranek, Esquire, AUSLEY 8 McMULLEN, Washington
Square Building, 227 Callhioun Street, Tallahassee, Florida 32302; Honorable James R, Jorgenson,
Chair, Hearing Panel, Third District Court of Appeals, 2001 S.W. 117" Avenue, Miami, Florida
33175.1716; and Thomes C. MacDonald, Jt. General Counsel, JQC, COOK & MACDONALD,

100 N. Tampa Street, Suite 2100, Tampa, Florida 33602, this &’ day of February, 2001.

YE, ROSE & MTMN LLP
One Biscayne Tower, Suite 2360
2 Sowsh Biscayne Boulevard
MHami, Florida 33131
Florida Bar # 0817163
Tel.: (365) 358-6555
Fox.: (305) 374-9077

KANE; ROSE & MALTZMAN; 1P, Ouc Bissayns Tower, Suite 2500, 2 South Biscayne Boulevand. Miami, Flarida 331311803, Tvl (305) 358-6855 / Fax (305) 374-0077
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Petitioner's Motion to Stéy filed in the above styled cause is hereby denied,.
‘without prejudice to refile before the Judicial Qualifications Commission. L

Petitioner's Motion to Compel is hereby granted only as to the statements -
used in determining probable cause. The Motion of the Judicial Qualifications .
Commission in Opposmon to Judge Cynthla A. Holloway's Motion to Compel is "

‘hereby demed -

{AW, HARDING, ANSTEAD, PAREINTE, LEWIS and QUINCE, 1., concur,
WELLS C Ju, d1d not parumpate . Vo
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